SERVED: April 15, 1994
NTSB Order No. EA-4150

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 15th day of April, 1994

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Dockets SE- 13509 and
V. SE- 13510
ECHO I NC. and
JOHN G RAFTER

Respondent s.

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The respondents have appealed fromthe oral initial
deci sions Adm ni strative Law Judge WIlliamE. Fower, Jr.,
rendered in these consolidated cases on March 10, 1994, at the
concl usion of a two-day evidentiary hearing.' By those
decisions, the law judge affirmed, in substantial part, orders of

the Adm ni strator revoking, on an energency basis, respondent

'Excerpts fromthe hearing transcript containing the initial
deci sions are attached.
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Echo's air carrier certificate and respondent Rafter's conmerci al
pilot certificate for their alleged violations of nunerous
Federal Aviation Regulations ("FAR') while operating an air
anbul ance helicopter. For the reasons that follow, we have
deci ded to grant respondent Rafter's appeal in part and to deny
respondent Echo's.?

The emergency orders of revocation, dated January 28, 1994,
set forth, in relevant part, the follow ng all egations:

As to both respondents--

2. On Novenber 19, 1993, [Echo authorized John G
Rafter to act as pilot-in-command and John G Rafter
acted as pilot-in-command] of civil aircraft N911ME, a
Bel | 206L1 single engine helicopter on passenger
carrying flights fromPortland, Miine, to Ellsworth,
Mai ne, and from Ell sworth, Maine, with an intended
destination of Portland, Mine.

3. Said flights were conducted under FAR Part 135 as
ai r anbul ance flights by Echo, Inc.

4. There was no second in conmand crewrenber aboard
N911ME during said flights on Novenber 19, 1993.

5. Incident to said flight fromEl|lsworth, Miine, you
operated N911ME into instrunent flight rules (IFR)
condi ti ons.

6. Said operation is contrary to Echo Inc.'s
operations specifications which authorize operations in
a Bell 206L1 helicopter under visual flight rules (VFR
conditions only.

7. Said operation is contrary to the operating
[imtations of a Bell 206L1 helicopter which limt
operations to those in VFR conditions only.

8. Said flights fromPortland, Miine, to Ellsworth
Mai ne, and fromElIswrth, Maine, with an i ntended

The Administrator has filed a reply brief opposing the
appeal s.
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destination of Portland, Miine, were operated under

weat her conditions which did not conformto the m ni num
accept abl e weat her for VFR EMS [ Energency Medi cal
Service] m ssions according to the Echo, Inc.

Oper ati ons Manual and Specifications.

9. Wile enroute fromEllsworth, Miine, [respondent
Rafter] requested and obtained an | FR cl earance from
Air Traffic Control [ATC]

10. At the tinme of said flights on Novenber 19, 1993,
[ respondent Rafter had not, and respondent Echo used a
pil ot who had not], within the precedi ng six nonths,
| ogged at | east six hours of instrument flight tine, at
| east three hours of which were in a helicopter,
including at |east six instrunment approaches, or passed
an instrument conpetency check in a helicopter.

* * *

14. [Rafter], 11.[Echo] Wile enroute fromElIlsworth,
Mai ne, the engine of N911ME quit due to fuel exhaustion
and [M. Rafter was] forced to attenpt an energency

| andi ng on wat er.

15.[Rafter], 12.[Echo] As a result, N911ME overturned
and sank, resulting ininjuries to [M. Rafter] and the
death of the three passengers onboard.

16.[Rafter], 13.[Echo] At the tinme [M. Rafter/Echo]
began [the] flight fromEllsworth, Miine, NO11MVE
contained insufficient fuel to conduct operations in
VFR conditions to Portland, Mine, and thereafter for
20 m nut es.

17.[Rafter], 14.[Echo] [M. Rafter/Echo] operated
N911ME from El Il sworth, Maine, in IFR conditions with
insufficient fuel to a) conplete the flight to
Portland, Maine; b) fly fromPortland, Maine, to an
alternate airport; and c) fly after that for 30 m nutes
at normal cruising speed.

As to respondent Rafter--

11. At the tinme of said flights on Novenber 19, 1993,
you had not, within the preceding six nonths, passed an
i nstrunment proficiency check under Section 135.297
adm ni stered by the Adm nistrator or an authorized
check pilot.

12. VWhile enroute fromEl|Isworth, Maine, air traffic
control cleared you to maintain an assigned altitude of
3000 feet. Said clearance was acknow edged by you.
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13. You failed to maintain 3000 feet but descended to
2800 feet.

* * *

18. Prior to beginning your flights on Novenber 19,
1993, you failed to famliarize yourself with al
avai l abl e information regarding your flights including
weat her information and fuel requirenents.

As to respondent Echo, Inc.--

10. At the tinme of said flights on Novenber 19, 1993,
Echo, Inc. used M. Rafter as pilot in command when he
had not, within the preceding six nonths, passed an

i nstrunment proficiency check under Section 135.297
adm ni stered by the Adm nistrator or an authorized
check pilot.

* * *

16. At all relevant tinmes, M. John G Rafter served
as the President, Director of Operations, D rector of
Mai nt enance and pilot in command of Echo, Inc.

Based on these allegations, the Adm nistrator charged respondents
Rafter and Echo, Inc. with violations of FAR sections 91.9(a),
91.167, 91.13(a), 135.209(b), 135.5, 135.297(a), 135.101, and
135.181(a)(1); respondent Rafter alone with violations of
sections 61.57(e), 91.103, and 91.123(a); and respondent Echo,

Inc. alone with a violation of section 135.21(a).® See FAR 14

3FAR sections 61.57(e), 91.9(a), 91.13(a), 91.101, 91.103,
91.123(a), 91.167, 135.209(b), 135.5, 135.297(a), 135.101, and
135.181(a) (1) provide in relevant part as foll ows:

8 61.57 Recent flight experience: Pilot in conmand.

(e)Instrunment--(1) Recent |IFR experience. No pilot may act
as pilot in conmand under |IFR, nor in weather conditions

| ess than the m ni nuns prescribed for VFR unl ess he has,

wi thin the past 6 cal endar nonths--

(i) I'n the case of an aircraft other than a glider, |ogged
at least 6 hours of instrunment time under actual or
sinmulated | FR conditions, at least 3 of which were in flight
in the category of aircraft involved, including at |east six
i nstrunment approaches, or passed an instrunment conpetency
check in the category of aircraft involved..

(2) I nstrunent conpetency check. A pilot who does not neet
the recent instrunent experience requirenents of paragraph



(..continued)
(e)(1) of this section during the prescribed time or 6
cal endar nonths thereafter may not serve as pilot in command
under IFR, nor in weather conditions | ess than the m ni nuns
prescribed for VFR, until he passes an instrunment conpetency
check in the category of aircraft involved, given by an FAA
i nspector...or an FAA-approved check pilot...

8§ 91.9 CGvil aircraft flight manual, marking, and pl acard
requirenents.

(a) Except as provided in paragraph (d) of this section, no
person may operate a civil aircraft w thout conmplying with
the operating limtations specified in the approved Airplane
or Rotorcraft Flight Manual, markings and placards, or as

ot herw se prescribed by the certificating authority of the
country of registry.

8§ 91.13 Carel ess or reckless operation.

(a) Aircraft operations for the purpose of air

navi gation. No person may operate an aircraft in a
carel ess or reckless manner so as to endanger the life
or property of another.

§ 91.101 Applicability.

Thi s subpart prescribes flight rules governing the operation
of aircraft within the United States and within 12 nauti cal
mles formthe coast of the United States.

§ 91.103 Preflight action.

Each pilot in command shall, before beginning a flight,
become famliar with all avail able information concerning
that flight....

8 91.123 Conpliance with ATC cl earances and i nstructions.

(a) When an ATC cl earance has been obtained, no pilot in
command may deviate fromthat clearance, except in an
energency, unless an anended cl earance is obtained. A pilot
in command may cancel an IFR flight plan if that pilot is
operating in VFR weather conditions outside of positive
controlled airspace. If a pilot is uncertain of the neaning
of an ATC cl earance, the pilot shall inmediately request
clarification from ATC.

8§ 91.167 Fuel requirenents for flight in IFR conditions.

(a) Except as provided in paragraph (b) of this section, no
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CFR Parts 91, 135, and 61. The |aw judge upheld all of the

(..continued)
person may operate a civil aircraft in |IFR conditions unless
it carries enough fuel (considering weather reports and
forecasts and weat her conditions) to--
(1) Conplete the flight to the first airport of intended
| andi ng;
(2) Fly fromthat airport to the alternate airport; and
(3) Fly after that for 45 mnutes at normal cruising speed
or, for helicopters, fly after that for 30 m nutes at nornal
crui sing speed.

8 135.5 Certificate and operations specifications required.

No person may operate an aircraft under this part wthout,
or in violation of, an air taxi/commercial operator (ATCO
operating certificate and appropriate operations
specifications issued under this part...

8§ 135.101 Second in command required in | FR conditions.

Except as provided in 88 135.103 and 135. 105, no person may
operate an aircraft carrying passengers in |IFR conditions,
unless there is a second in command in the aircraft.

§ 135.181 Performance requirenents: Aircraft operated over-
the-top or in IFR conditions.

(a) Except as provided in paragraphs (b) and (c) of this
section, no person may--

(1) Operate a single-engine aircraft carrying passengers
over-the-top or in IFR conditions...

§ 135.209 VFR Fuel supply.

(b) No person may begin a flight operation in a helicopter
under VFR unl ess, considering wind and forecast weat her
conditions, it has enough fuel to fly to the first point of
i ntended | andi ng and, assum ng normal cruising fuel
consunption, to fly after that for at |east 20 m nutes.

8§ 135.297 Pilot in command: |Instrunment proficiency check
requi renents.

(a) No certificate holder may use a pilot, nor may any
person serve, as a pilot in command of an aircraft under |IFR
unl ess, since the beginning of the 6th cal endar nonth before
that service, that pilot has passed an instrunent
proficiency check under this section adm nistered by the

Adm ni strator or an authorized check pilot.
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charges save the one under section 135.209(b) that the
respondents had commenced the flight with insufficient fuel
aboard for the intended roundtrip and a 20 m nute reserve. The
Adm ni strator did not appeal the dism ssal of that charge.

On appeal, the respondents, by counsel, raise three nmain
objections to the initial decision.* First, they argue that the
evi dence does not support the | aw judge's conclusions that the
flights at issue were operated when the weat her conditions were
bel ow applicable mninmunms and that the charges related to the IFR
operation on the return leg of the trip were not excusabl e
because of the energency created by the helicopter's asserted
unintentional entry into instrunent neteorological conditions.
Next, the respondents contend that the |aw judge erred in
refusing to admt evidence in support of a belated attenpt to
deny that the first leg of the trip had been operated under FAR
Part 135, as had been admtted in their answer. Last, the
respondents argue that the sanction of revocation is too severe
and not supported by precedent. W discuss each of these
objections in turn bel ow

We find nmerit in the challenge to the evidence on which the
section 135.5 charge agai nst the respondents is predicated.
Stated differently, we are not persuaded that the Adm nistrator

adequately proved that respondent Rafter commenced the flight to

‘Respondents' request for oral argument is denied, as they
have identified no reason why the record and the witten
subm ssions of the parties on appeal should not be considered an
adequate basis for decision on all issues before us.
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El | sworth when he did not have the weather m ninmuns required by
Echo's Operations Manual and Specifications, that is, at |east an
800 foot ceiling and two mles' visibility. The weather briefing
respondent Rafter obtained before takeoff fromthe Bangor Flight
Service Station, in addition to reflecting sonewhat better
conditions along his intended route, advised, with respect to the
ceiling at Portland, that the |ast special observation indicated
a neasured ceiling there of "six hundred feet variable overcast”
with four mles' visibility.> However, it also advised that
Portland was reporting its ceiling "as vari abl e between five
hundred feet and eight hundred feet." |1d. Short of sonme show ng
t hat respondent Rafter actually took off into an area where the
ceiling was |l ess than 800 feet, for exanple, into an area in
which the ceiling at Portland had just been observed or neasured
to be below that, we do not believe that this weather information
supports, much | ess conpels, any conclusion that he took off in
viol ation of conpany m ni muns.®

Respondent was not obligated, as the |aw judge appears to
suggest, to forego the operation sinply because the ceiling was
no greater than the specified mninmum or because conditions were
mar gi nal for VFR flight, and, given the considerably higher

ceilings and visibilities for at | east the near termat reporting

°A transcription of the briefing was adnmtted into evidence
as Admnistrator's Exhibit A-2.

*Whil e the Administrator made no such showi ng here, the
respondent testified, wthout contradiction, that follow ng
t akeoff he could see the top of a lighted radio tower he knew to
be 720 ft. high
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points nore or |ess between Portland and Ell sworth, we perceive
no reason to question respondent Rafter's judgnment that the
flight to Ellsworth could safely and lawfully be made. In any
event, we will, for want of sufficient evidence, reverse the
affirmation of the section 135.5 charges, a circunstance which
noot s respondents' contention that, anong other things, the | aw
j udge shoul d have allowed themto introduce or submt additional
evi dence rel evant to determ ning whether an air anbul ance flight,
before it has enplaned a patient, is operating under Part 91 or
Part 135.

Not wi t hst andi ng our agreenment with respondents that the
flight to Ell sworth breached no cited regul ation, we agree with
the Adm nistrator that the operation into instrunent
nmet eorol ogi cal conditions (IMC) on the return trip, albeit
creating an energency situation, should not serve to excuse any
viol ations that woul d otherw se be found to have been commtted
if no exigent circunstance had arisen. Qur conclusion in this
respect is not, however, based on precedent sustaining the view
that energencies of a pilot's own making will not inmunize
deviations fromregul atory requirements. See, e.g.,

Adm nistrator v. Sidicane, 3 NISB 2447 (1980). To be sure, the

weat her forecast for Portland during the time within which
respondent Rafter should have been able to conplete his flight
did contain the caution that "occasionally ceilings may go down
to five hundred feet overcast and visibility down to one

mle...." Adm Exh. A-2. However, it al so forecast, for a
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period of tinme extending several hours after respondent woul d
have returned, for "five hundred scattered one thousand five
hundred overcast visibility three mles in light rain and fog
w nds out of the southeast at one four zero degrees at twelve."
I d., enphasis added. Wile the weather, due to a front
approaching fromthe west, appears to have deteriorated far nore
qui ckly than had been foreseen, we are not convinced that
respondent Rafter should have understood the forecast to present
an unacceptably high |ikelihood that the return trip could not be
performed without entry into IMC. These circunstances persuade
us that it is questionable whether respondents shoul d be denied
the deviation authority granted by the enmergency provision sinply
because the aircraft entered | MC that respondent Rafter
reasonably knew he m ght encounter on the trip back. W think,
i nstead, that the energency provision should be held not to apply
because respondent Rafter did not mnimze his departure from
regul atory requirenents once he, if he is to be believed,
i nadvertently lost his ability to operate the flight under VFR
about m dway through the return trip.

FAR section 91.3(b) states that "[i]n an in-flight emergency
requiring imediate action, the pilot in command may deviate from
any rule of this part to the extent required to neet that
energency" (Enphasis added). The Adm ni strator does not appear
to quarrel with respondent Rafter's decision to clinb, contact
ATC, and go on instrunents when he found hinself in IMC He

mai nt ai ns, however, and we agree, that respondent Rafter should
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have enlisted ATC s assistance for a | anding as soon as possi bl e,
rat her than continue a flight he knew could not be operated
| awful Iy, since he |lacked instrunment currency, his aircraft was
not certified for instrunment flight, and his conpany was not
permtted to provide air anbul ance service under IFR Instead,
respondent Rafter obtained an | FR cl earance, accepted an altitude
for which he had not earlier acquired wind information,’ and,
w t hout either declaring an energency or advising ATC t hat
neither he nor his aircraft should be operating on |IFR, proceeded
to fly toward Portland for at |east another 30 m nutes before
recogni zi ng the onset of yet another energency; nanely, a | ow
fuel condition brought on by a strong quartering headw nd that
drastically slowed his progress. Respondents do not argue that
the aircraft could not have pronptly |landed with help from ATC,
and we perceive no justification in the record for the failure to
keep to an absolute mnimumthe flight's duration in weather
conditions respondents were obligated for numerous reasons to
avoid. In these circunstances, it is clear that respondent
Rafter's deviations fromvarious regulations pertaining to |IFR
flight went far beyond what was necessary to neet the energency

his assertedly unintended entry into | MC created.

W& do not seriously fault respondent Rafter for not
obtaining winds aloft information for a flight he expected to
operate at or near his authorized ceiling mnimum At the sane
time, this case illustrates that he woul d have benefitted from
acquiring such forecasts, as they presumably woul d have al erted
himto the different fuel requirenents a return flight at the
hi gher altitudes woul d pose.
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On the matter of sanction, it nust be observed that the case
originally brought by the Adm nistrator alleged conduct
consi derably nore serious than the | aw judge or we have found to
have been established. 1In fact, given the rejection of the
charges that the flight was begun with inadequate fuel and
W t hout necessary weat her m ni muns, the conduct to be sanctioned
primarily invol ves respondent Rafter's decision to continue the
flight to his destination after it becane evident that doing so
coul d not be acconplished in VFR conditions.® W have not found
any Board cases, including those cited to us by counsel, to be
cl osely on point, but have determ ned that respondent Rafter's
decision, in his individual capacity as a pilot for Echo, to
proceed with a flight he should have term nated, while evincing
exceptional |y poor judgnent, does not support a concl usion that
he | acks qualification to hold an airman certificate. A 180-day
suspension is, in our view, an appropriate and adequate sanction
for his failure on this flight to exercise the rights secured by
his certificate with the necessary care, judgnent, and
responsi bility.

We are persuaded, neverthel ess, that revocation of Echo's
air carrier certificate is warranted. Respondent Rafter is not
only a pilot for Echo, he is also its President, D rector of
Operations, and Director of Mintenance. W think that a serious

operational m sjudgnent that may be excusabl e as an aberrant

8 The | aw j udge, who believed respondent Rafter did not have
m ni muns when he started the flight, found that he had acted
carel essly, not recklessly.
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occurrence for an individual pilot becones indefensible when that
pilot is, also, the person in control of a carrier's operations,
for an air carrier whose managenent does not adhere unflinchingly
to all relevant operational standards does not neet its
obligation to provide the highest degree of safety. W think
t hat when respondent Rafter, wth full know edge that neither he
nor his aircraft should be operating under |IFR surreptitiously,
chose to disregard, contrary to nunerous requirenents, his
conpany's operations specifications and manual by proceeding with
a flight he should have ended, he denonstrated that respondent
Echo | acks the conpliance disposition expected and demanded of an
air carrier. Revocation is therefore appropriate.

ACCORDI NGY, IT I S ORDERED THAT:

1. The appeal of respondent Echo, Inc. is denied;

2. The appeal of respondent Rafter is granted in part;

3. The initial decision is reversed to the extent it
affirmed revocation of respondent Rafter's airman certificate and
found violations of FAR section 135.5, and it is affirnmed to the
extent it is otherwi se consistent with this opinion and order;
and

4. The energency order of the Adm nistrator revoking
respondent Rafter's commercial pilot certificate is nodified to
provide for a 180-day suspension of that certificate.

VOGT, Chairman, LAUBER, HAMMERSCHM DT, and HALL, Menbers of the
Board, concurred in the above opinion and order.



